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This chapter addresses two paradoxes. The first is that since 1966 the leading international code of advertising, first created in 1937 by the International Chamber of Commerce, has clear rules on the identification of advertisements. This requires that “advertisements should be clearly distinguishable as such, whatever their form and whatever the medium used” (ICC 1966: 8; ICC 2018). That 1966 wording is instructive, because it is not anachronistic, it has the scope to include influencer marketing today, or indeed any of the new and hybrid digital ad-formats that began from the 1990s, three decades after it was written. Yet, there have been successive waves of integrated and disguised ads in the digital era. The second paradox sits within the first. There has been increasing regulatory, and self-regulatory, action and guidance worldwide in the period since the US Federal Trade Commission (2015) produced updated guidance on native advertising in 2015, yet mounting non-observance. So, we have the coexistence of a principle of identification of advertising, to which the marketing communications industries pledge allegiance, and the growth of practices, also lauded as legitimate, whose status as marketing communications is unclear, or actively disguised. These two paradoxes exist within a deeper paradox whereby contradictory qualities are simultaneously advanced as compatible, within industry and regulatory discourses: advertising forms that seek to be integrated, “native”, and blended into non-advertising content environments must nevertheless be disclosed as marketing communications.

Part of the explanation for these paradoxes lies in identifying the factors and forces driving the growth of forms of branded content, including native advertising and influencer marketing, and the various incentives, pressures and constraints on the actors involved, notably marketers, marketing agencies, publishers, platforms and creators, together with Adtech agencies and services. Since the growth of the Internet from the early 1990s, digitalisation has facilitated the blending of “telling and selling” and the proliferation of advertising formats as marketers, platforms and media content providers engage in struggles for resources and reach. Social networking platforms have provided further ways of blending advertising messages with interactive content and paid promotion with user-generated content (UGC). Digital branded content forms part of an evolving merging of marketing communications, public media and social communications that involves the convergence of corporate structures, institutional arrangements, practices, values, forms and formats (Hardy 2022). Yet, this chapter focuses on explanations for the paradoxes in the governance of digital communications. Governance is a valuable concept as it refers to all processes of governing and rule wherever they occur (Bevir 2012). Governance encompasses formal laws and rules but also the range of “informal” processes, such as discussions by those collaborating on a marketing campaign on what is acceptable. Such a mix of laws, regulatory agencies, industry, and professional self-regulation, evolving standards, and looser “rulemaking” is a general feature of contemporary media industries, situated within dynamic, adaptive digital communications systems. 

Powerful corporate and commercial interests drive the growth of “native” advertising but are not the only forces influencing how advertising is regulated. So, what helps us understand and explain these paradoxes in governance? This chapter starts by outlining the contexts in relation to, first, advertising regulation, and second, the growth and hybridisation of digital advertising formats. The remainder of the chapter explores explanations for the two paradoxes. I should emphasise at the outset that the aim is not to proffer a putatively “definitive” causal explanation. There are many different elements that need to be explained, and each explanation would also need to be multicausal and anchored in specific contexts in time and space: for instance, what influenced the rules, enforcement and compliance in country X. Instead, the more modest aim is to consider some of the areas where we may start to search for explanations, to consider the range of factors that can provide a framework for explanations, and identify research agendas to do so. 

Identifying advertising

The International Chamber of Commerce (ICC) is private institution that represents more than 45 million companies in over 100 countries and promotes international trade and investment. The ICC established its first code of advertising in 1937, approved by ICC congresses that year and in 1939. As presented to the United Nations Economic and Social Council (ECOSOC 1947), the code was four pages long, with sections on basic principles, public confidence in advertising, fair dealing between advertisers, and on advertising, agencies and media. It outlined the principle that “no [advertising] practices should be permitted which tend to impair public confidence” and stated that advertising statements must not mislead the consumer, or “cast doubt on the truth of other advertisements” (ECOSOC 1947: 1, 2). It addressed methods that might confuse consumers by imitating competitors’ trademarks or advertisements, but did not address the identification of advertising explicitly. The code was revised in 1948 and 1954 but it was not until 1966 that a new article on identification was introduced. This formed part of a broader overhaul of the code that provided greater clarify and organisation, with rules now both numbered and titled. Sweden’s self-regulatory body, Näringslivets Opinionsnämnd, had developed guidance on identification that influenced the ICC’s 1966 code revision (Nordell 1999: 847; Svensson 2016: 112). Rule 9 “Identification of advertisements” states (ICC 1966: 8):
Advertisement should be clearly distinguishable as such, whatever their form and whatever the medium used; when published in a medium also containing news and editorial opinion, an advertisement should be so presented that the consumer can readily distinguish it from editorial matter.

This articulates a principle of identification but also one of separation: advertising should be “so presented” that it is readily distinguishable and separate from editorial matter. While focused on consumer recognition of advertising it also identifies a value in protecting the qualities of news and editorial opinion for media that contain these. 

In the next version of the code (ICC 1973), now Article 11, the first clause is unchanged, but the second now reads: “when an advertisement appears in a medium which contains news or editorial matter, it should be so presented that it will be readily recognised as an advertisement.” This strengthens the obligation on the marketer, advertising agency (and media publisher) to ensure that the advertisement is “readily recognisable” a judgment that is more securely located in examination of the content rather than in assessments of the capabilities of “the consumer” to do so.  This wording was unchanged in the 1987 code revision and again in 1997, although it was now renumbered as Article 12. The next version in 2006 saw a major overhaul when the ICC created a “Consolidated Code for Advertising and Marketing Communication Practice”, bringing together previously separate codes including on Sales Promotion, Sponsorship, Direct Marketing, the Use of Electronic Media and the Environment, and including new material on Internet advertising and marketing to children. 

The 2006 code is framed around the broader term marketing communications, which “includes advertising as well as other techniques, such as promotions, sponsorships, and direct marketing, […encompassing] any form of communication produced directly by or on behalf of marketers intended primarily to promote products or to influence consumer behaviour” (ICC 2006: 11). That formulation leaves unresolved when communications, such as by a social media influencer, may be editorial rather than “intended primarily” to promote or influence consumer activity, but does encompass communications that are subject to payment (or other economic consideration) or control by marketers (“produced directly by or on behalf of”).

In its revised version (ICC 2006: 15), Article 9 (Identification) now begins: “Marketing communications should be clearly distinguishable as such…” Article 9 also introduced a second clause, whose wording was further revised in the 2011 and 2018 codes. In the 2006 code this begins “Marketing communication should not misrepresent their true purpose”, while the most recent edition (ICC 2018) uses the term transparency. Article 7 “Identification and Transparency”, states (ICC 2018: 10):

Marketing communications should be clearly distinguishable as such, whatever their form and whatever the medium used. When an advertisement, including so-called “native advertising”, appears in a medium containing news or editorial matter, it should be so presented that it is readily recognisable as an advertisement and where appropriate, labelled as such.

The true commercial purpose of marketing communications should be transparent and not misrepresent their true commercial purpose. Hence, a communication promoting the sale of a product should not be disguised as, for example, market research, consumer surveys, user-generated content, private blogs, private postings on social media or independent reviews. 

This10th version of the code (ICC 2018) gives greater attention to the ever expanding role of digital marketing communications. The chapter on Direct Marketing and Digital Marketing Communications (C1) elaborates on Article 7 and includes obligations on marketers towards network sites and communicators (ICC 2018: 31): 
Where a marketer has created or offered consideration for a product endorsement or review, the commercial nature should be transparent. In such cases, the endorsement or review should not state or imply that it is from or conferred by an individual consumer or independent body.

Marketers should take appropriate steps to ensure that the commercial nature of the content of a social network site or profile under the control or influence of a marketer is clearly indicated and that the rules and standards of acceptable commercial behaviour in these networks are respected. 

The ICC code is an example of industry self-regulation; it is a voluntary code with no direct powers of enforcement, although the code may be enforced at national level through self-regulatory organisations (SROs). It is ‘an aspirational code that aims at complementing existing frameworks of national and international law, and to serve as an example for national, sectoral and corporate codes around the world’ (OECD 2015: 51) Its place within the broader arrangements of regulation and governance is considered further below, but it is the leading international code of advertising and has influenced other forms of governance, including codes and laws worldwide (OECD 2015; Osborne Clarke 2003). For instance, the ICC’s codes formed the basis for the UK’s British Codes of Advertising and Sales Promotion drawn up by the Committee of Advertising Practice (CAP) representing the marketing and media industries and enforced by the Advertising Standards Authority (ASA), an SRO.

Digital Advertising

In May 1994, Edwin Artzt, the CEO of one of the world’s largest advertisers Proctor and Gamble, gave a speech to the American Association of Advertising Agencies (the “four As”) that was both a warning and rallying call. His focus was on the challenge to spot ads between television programmes but he also outlined a future in which users accessed pay-per-view television, home shopping and interactive videogames “[a]nd for many of these – maybe most – no advertising at all” (Artzt 1994: 24). Artzt (1994: 24) reminded his audience that advertisers had moulded each new technology to their needs and urged them to do the same for digital media, “to grab all this technology with our teeth and turn it into a bonanza for advertising.” Later that year, in October, the first Internet “banner ad” appeared, ad space sold, and so labelled, by Wired magazine for its digital offshoot HotWired. Those who clicked were taken to an AT&T landing page in a deal worth $30,000 (Hesterberg 2021). Already, the motivation was to avoid the feel of a traditional advertisement and offer rewarding content. By 1996, with banners becoming ubiquitous, DoubleClick’s DART (Dynamic Advertising Reporting and Targeting) enabled advertisers to track performance and gave rise to a shift from payment based on ad space to cost-per-impression (CPM)

In tracing digital advertising in relation to identification, we must make some provisional distinctions across phenomena where a more detailed view will find gradations. At a macro level, the internet enabled new combinations of “telling and selling”, across e-commerce, marketing communications, and branded content: brand produced or sponsored content. We can distinguish, first, the growth of marketers “owned media”, websites and content produced by brands in which content with the purposes and characteristics of “advertising” was combined or merged with content that had characteristics of “editorial”.  Second, there was a development and proliferation of advertising formats, some short-lived, whose novelty itself posed various challenges to the identification of advertising. Some of these borrowed features from off-line advertising, such as some digital “display advertising”, which made them more readily recognisable, although identification involves context and setting, user knowledge and expectations, not just the format of an advertisement.  Third, we must identify those digital marketing communications whose advertising status is not readily apparent, even if declared. These occur within both of the two categories above, brands’ owned media and advertising.  They include native advertising, paid media, and forms of branded content: content that is funded or produced by marketers, including influencer marketing. These communications are on various spectrums in relation to their promotional purposes and qualities, and their self-identification as marketing communications, but common features are that they are subject to payment (or other economic consideration) and some degree of control by marketers. This broad category then includes both more obvious advertising formats (with almost all in-feed ads on mobile and social media designated as “native” by the advertising market industries) but also brand sponsored content. 

There is an important fourth category:  communications about brands that are not subject to marketers’ payment or control. The internet and digital communications have enabled shareable media in which communications that are “independent” of brands, user-generated, dissident and subverting communications can powerfully counter brand image constructions. The challenges of facilitating and seeking to manage conversations with consumers and stakeholders is the staple of professional public relations, and crisis communications experts, as well scholarship on online consumer activism (Mukherjee and Banet-Weiser 2012), culture jamming (Lasn 2001) and subvertising (Lekakis 2022). Of course, the degrees of independence from brands fall across a spectrum, as do payment/economic considerations and marketer control. As I have argued elsewhere (Hardy 2023), marketers’ “control” is less a description, than an entry point for investigation of how brand influence is achieved in any given context. One example is the production of fake sponsored posts by influencers, used to promote their marketability (Ducato 2020: 236) and how this blends, in execution at least, into more “organic”, unpaid promotion as influencers endorse brands with varying degrees of what may be called, in legal terminology, honest opinion. 

Digital advertising hybridisation and identification 

Digital “native” advertising took off from the 2010s alongside the development of other forms of branded content, with marketers paying for the production of articles, video, and other types of content for publisher and social media sites.  With “content marketing” voted marketing word of the year in 2015 (ANA, 2015), these emergent marketing forms illustrated responses to a broader assessment, and injunction, that marketing should move from “push to pull”, from interrupting advertisements to valued content, and towards marketing that is better integrated into users’ online experience. 

The characteristic relationship of media and advertising in the mid-20th century was integration with separation: ads were physically integrated with the media product but separated from editorial content. The emergent forms are integration without separation, notably forms of branded content, coexisting with contrary trends towards the disaggregation of media and advertising, as marketers can track and target consumers directly, and reduce their subsidy to media by paying only the costs of delivering an advert onto a selected platform. 

For all the forms of integrated advertising there are challenges for identification. However, these vary according to a range of factors on both the supply side (production and distribution) and in relation to demand, the awareness and engagement of users. The obligation to disclose means that most native advertising has some form of identification. There is much scholarship examining the use of labelling and, in particular, the recognition and appreciation of brand sponsored content by users (see Amazeen and Wojdynski 2019; Eisend et al 2020; Hardy 2021, 2022). However, another key distinction (albeit subject to gradations and hybridisation like all those mentioned) is between inter-professional, inter-institutional relationships, such as exists in the majority of sponsored content in commercial media publishing, and relations between marketers, agencies and creatives in influencer marketing. The latter involve similar inter-professional relationships to those of publishing,  yet also involve actors who are extra-professional, not in the sense of a judgement on their creative work, but in recognition that they lack ready access to the kinds of professional support and training that characterised media production processes in the mass media era.  Influencer marketing has developed in spaces where self-publishing of user-generated content has flourished. Such social media “blurs the boundaries between private and public life, between personal and commercial activity” (Ducato 2020: 233). Within influencer marketing a key tension is between authenticity and disclosure of paid promotion where the latter can be perceived as inauthentic. As the producer of an investigation by Australian broadcaster SBS, Elise Potaka, puts it “we know that influencer marketing, a lot of it is based on this notion of authenticity, and so for influencers and brands now it’s ultimately better if the consumer or the person following them doesn’t see it’s an ad. So it’s just kind of a product placement but that’s against the rules and against the law” (Wilkinson 2021).

Advertising governance
Advertising has long been the major patron of commercial media. Yet various regulatory and market mechanisms set limits on that patronage. Regulations and industry norms upheld principles of the separation of advertising and editorial across mass media. Market arrangements tended to work against advertisers exercising direct, instrumental power over editorial content. Marketers controlled adverts (paid media) but not the content around them. Public relations professionals pursued “earned” media coverage that they could not fully control. The separation principle was generally upheld by self-regulatory codes across media and advertising industries, with stronger, statutory regulation (applying laws passed by a legislature) in sectors such as European broadcasting. The shifts we are seeing certainly pre-date digitalization but increasingly marketers’ control is extending from advertising formats to integrated editorial forms. Yet, how branded content is developing in different national and regional contexts is influenced by formal laws and regulations, corporate decision-making, and by the cultures and practices of media and marketing practitioners and users alike.

The paradoxes that this chapter examines concern governance. We can map four main sources of governance: 
· formal regulation (regulatory agencies directed by state or supranational law; independent regulatory agencies; co-regulation between public authorities and industries)
· industry self-regulation (codes and standards; technology-assisted rule application)
· market power (including consumer action) 
· civil society action (including protest)

The first main group – formal regulation - covers laws (statutes), statutory regulators (granted powers by law) such as the US Federal Trade Commission or the Office of Communications, Ofcom, and the Competition and Markets Authority in the UK, as well as court rulings. There are a wide range of laws affecting digital advertising, including laws on trading of goods and services, competition, communications and media, e-commerce and data, and consumer welfare and protection (GALA 2019). Within consumer protection law in the European Union a key theoretical framework is the so-called information paradigm: “only if the consumer is informed in a transparent way will she be able to make an optimal decision and effectively exercise her private autonomy” (Ducato 2020: 238).  The second main group is self-regulation, but this can be a confusing term as it covers arrangements that need to be distinguished. Advertising, in most advanced economies, in subject to codes of practice overseen by self-regulatory organisations (SROs) such as the Advertising Standards Authority in the UK. Yet, the ASA also exercises co-regulation as Ofcom delegated its statutory powers to oversee broadcast advertising to the ASA, and there are legal powers for marketers who repeatedly breach ASA rulings (ASA 2022, Hardy 2018). By contrast, what is often called “industry self-regulation” refers to professional associations, such as the ICC, who voluntarily set codes and standards for their members. Some have no enforcement mechanisms, such as the Australian Influencer Marketing Council (AIMCO 2021), and all have no legal powers although courts may take account of their authority.  

Practices and compliance

Most countries have both formal regulations and voluntary self-regulatory codes concerning the labelling and identification of communications that are paid for or otherwise sponsored by a trader (GALA 2018; European Parliament and Council 2005). In accordance with the principle of transparency, and European Union regulation, the UK Advertising Standards Authority warns against any labelling that disguises advertising or is otherwise unclear to consumers. The Competition and Markets Authority, whose powers include enforcing consumer protection regulations, has undertaken  joint initiatives with the ASA, comprising code guidance, rulings, monitoring, warnings and friendly guides such as the ASA’s (2021b) infographic for ITV’s Love Island participants. Yet, when the ASA conducted follow-up research on Instagram influencers, published in March 2021, it found, in something of an understatement, “a disappointing overall rate of compliance with the rules on making it sufficiently clear when they were being paid to promote a product or service” (ASA 2021a: 3). In fact, 65 per cent of the content it deemed to be marketing communications was not compliant, even though all those monitored had been previously advised on the requirements. Similarly, Australia’s self-regulator Ad Standards (2021) found widespread breaches of its code.

In the United States, the Federal Trade Commission introduced new guidance on native advertising in 2015. This was followed by legal action against Lord and Taylor  (FTC 2016) . Yet, research showed limited adherence (Williams 2018; Campbell and Grimm 2019). Of the online publishers offering native ads one study found 70 per cent were not compliant with the FTC’s guidelines (Swant 2016). A later study by MediaRadar (2017) found the level of non-compliance to be less, although still significant at nearly 40 per cent. The number of cases pursued by the FTC is also tiny (Hardy 2022: 148-152). So, we return to our opening paradoxes. As Svensson (2016:1116) summarises: 
blurring of the lines [between editorial and commercial content] is not accepted in
the formal instruments [legislation or self-regulation]. However, at the same time, varying forms of line blurring seem to be used frequently by media and the advertising industry… 

EXPLANATIONS
The aim of this section is not to seek to resolve or exhaust explanations but rather to identify a framework to explore them by considering what may be called explanation areas. These are connected with actors, interests and the structured environments in which they interact, including the economic sphere, policy and regulation, and civil society. These areas are variously shaped by the interests of powerful actors but also variously open to and responsive to countervailing forces. The following only seeks to introduce and illustrate key features in the space available. Moreover, any actual attempt to identify and order the relevant explanations for the governance of marketing practices must be context-specific. The following discussion identifies some features evident across Western media systems but is not applicable internationally without more extensive revision. 

Marketers’ power 

The financing of advertising activities in turn underpins the funding of media, platforms, and creative content providers. While dependence on advertising revenue varies in relation to other sources of revenue, such as subscription or pay-per-use, there are common interests among marketers, agencies and media in commercial communication environments that provide support for the advertising system overall. There are tensions and conflicts across these interests too, so complex forms of co-opetition arise, both in business practices and policy advocacy. Nevertheless, underlying common interests make commercial media and marketing both very powerful and influential sectors of economic activity, and also powerful influences on policymakers. 

Marketers’ make up all sectors of the economy including those most influential on policy-making, such as energy and technology. Most marketing agencies are owned by major holding companies whose acquisitions extend across advertising and public relations, including public affairs and lobbying. These are the professionals whose skills and close contacts advance the interests of clients, the holding companies and the advertising system on which they all depend. They are joined by media companies who have lobbied on matters affecting their businesses since their creation, and by digital platforms who have become the firms spending most on lobbying. The largest corporate lobbyists targeting the European Union in 2020 were Google, Microsoft, and Facebook (LobbyFacts.eu  2021). A leaked Google document revealed the company’s investment in lobbying to “undermine new legislation that could severely damage its digital advertising business”, including financing “academic allies” to query and challenge proposed rules (Satariano and Stevis-Gridneff, 2020; Crain 2021).

Leading professional associations, such as the Interactive Advertising Bureau, advise their members on complying with regulations on labelling and disclosure of branded content, and advocate good practice principles, including through codes of practice. Yet, they and other bodies also lobby against stronger regulation. The IAB (2015) criticized the US Federal Trade Commission’s updated disclosure requirements for native advertising as “overly prescriptive,” arguing “the guidelines could impinge on commercial speech protections” (Lynch 2018: 18, 20).

Marketers have sought to integrate advertising into digital communication forms and practices under different conditions of governance to those that tend to prevail across legacy media. Marketers have interacted with platforms that have resisted adopting obligations as publishers of content over that of carriers, and have sought to establish and defend self-regulation at the level of their own individual, private firms. Marketers have also interacted with content creators in the social media space, many of whom have lacked ready access to the kinds of institutional arrangements that include legal-regulatory training, advice and compliance. 

Marketers’ power outlines very broad territory, and we would need to examine the interaction of different modalities of power in detail:  economic, advocacy and access (to influence policies and how political power is exercised), communication and cultural. Nevertheless, we can identify powerful economic incentives across marketing and media industries to “not only to accept but also to promote and produce increasingly blurred lines between commercial and editorial content” (Stiernstedt 2016: 122). Yet, as Stiernstedt (2016: 122) notes “there are also economic and structural forces working against this tendency”. These include marketing professionals’ assessment of what audiences will tolerate and what will be effective marketing, and the protection within media and communications of values including creativity, editorial quality and independence, authenticity and appropriateness. They also include formal governance.

Law and regulation

While the economic and advocacy power of the media-marketing complex is formidable in market economies it is also subject to countervailing forces amongst which is formal regulation. Societies have set limits on the freedom to advertise, establishing regulations concerning when, where, what, how and to whom marketing communications are permissible. 

There is no substitute for a close examination of laws, court judgements and relevant socio-legal contexts pertaining to specific jurisdictions. Nevertheless, some general observations can be made across Western media systems. In the European Union, there is a framework of consumer protection, audiovisual and related directives that apply across Member States. These are incorporated into domestic legislation, interpreted by courts and subject to higher judicial review by EU courts. States must ensure they meet but cannot exceed the legal framework. For instance, the Consumer Rights Directive, amended and updated in 2019, applies to all contracts concluded between a consumer and trader: “Member States may not diverge from the directive by imposing more or less stringent provisions unless a specific possibility to deviate from its rules is provided in the directive itself” (European Commission n.d.). This sets some limits on national legal frameworks in EU Member States. In the UK (now outside the EU) the Consumer Protection from Unfair Trading Regulations 2008 (which incorporates the UCPD into domestic law) delimits how the advertising self-regulator must regulate misleading advertising, setting a fixed list of banned practices that cannot be amended and a test that the ASA must apply (Committee of Advertising Practice 2018). It is also argued, with merit, that the regulatory and self-regulatory arrangements cannot advance beyond the applicable legal framework without the risks of legal action and the uncertainties of court rulings, based on existing laws that do not provide sufficient guidance across contemporary digital marketing practices. 

One key provision of EU law retains the label “advertorial” from its creation to address paid-for communications in publications, yet, in the absence of updated law, is applicable to influencer marketing, where the trader can be the influencer themselves, rather than a third party. The Unfair Commercial Practices Directive (UCPD) ‘obliges a trader to disclose the
commercial nature of her practice if it is not immediately recognizable from the context’ (Ducato 2020: 239).  Point 11 of Annex 1 of the UCPD prohibits the use of ‘editorial content in the media to promote a product where a trader has paid for the promotion without making that clear in the content or by images or sounds clearly identifiable by the consumer (advertorial)’ (European Parliament and Council 2005). Article 7(2) of the UCPD ‘regards the failure to disclose the commercial intent of a trader as a misleading omission, if not already apparent from the context, and where this causes or is likely to cause the average consumer to take a transactional decision that they would not have taken otherwise’ (Michaelsen et al 2022: 63). Yet, Ducato’s (2020: 271) analysis shows “some potential inconsistencies and gaps in protection”, including the determination of whether an influencer is a “trader” and whether their promoting a third-party brand constitutes commercial practice under UCPD. There is a relative dearth of case law and this is mainly at national level, reflecting different approaches, although European Commission guidance in 2021 (following a European Union Court of Justice ruling in Case 371/20), states that UCPD rules do apply in cases of non-monetary payment to an influencer where there is “consideration with an asset value” for the publication of editorial content (Michaelsen et al 2022: 63, 70).

The extension of the EU legal framework for audiovisual services in 2018 to include video-sharing platform services, potentially allows for increased transparency obligations on influencers, while the forthcoming Digital Services Act proposes greater transparency and traceability for marketing in online advertising (Michaelsen et al 2022: 67). So, the record at EU level is mixed, yet, to date, there is no comprehensive legal framework that applies advertising disclosure requirements in a consistent manner across digital platforms. To ask why not, takes us back to considering the balance of economic interests, social forces, market conditions and political considerations shaping the developments of policies and law at national and supranational levels. We can also turn in another direction, to self-regulation. 

Self-regulation 

In the UK, the ASA, applies a self-regulatory code produced by the Committee of Advertising Practice (CAP), representing the marketing and media industries, that is written in conformity with the law but sets standards and requirements that go beyond it, within a framework in which the relevant industries seek the authority (and protection) to be allowed to self-regulate. 

The ASA regulates marketing communications but not public relations, sponsorship or editorial. That institutional framework has guided its self-limited approach to communications that blur the editorial-advertising divide. In addition, the media interests represented in the CAP, notably commercial news publishers, have resisted the incorporation of the UCPD rules into the CAP-ASA system to require that payment for editorial should always be disclosed. Undisclosed payment for “advertorial”/brand-sponsored editorial is not permitted under the the Competition and Markets Authority’s (CMA) consumer protection regulations, which apply the UCPD through UK legisation. Yet the CMA, the UK’s principal competition and consumer authority, does not pursue individual enforcement action on advertising disclosure but rather investigates activities sector-wide. The ASA does take action, but its approach is significantly different. The ASA applies a dual test of whether the brand pays and exercises editorial control over the content. Content supplied or paid for by brands can be published without identification to notify readers, or ASA oversight, where no “control” over editorial is exercised by marketers. This lacks sufficient transparency and provides a means whereby if publishers and advertisers have an interest not to disclose sponsored content, they can rest upon a claim of the publisher retaining editorial control that is difficult for regulators, much less readers, to assess. Further, the ASA rules apply to paid advertising but not public relations, and so do not cover so-called “organic” mentions in “earned” rather than “paid” content. Yet that division is becoming increasingly blurred as reciprocal deals, bartering, and other transactional arrangements abound across digital publishing and influencer marketing. Both the ASA and CMA have been more proactive in addressing influencer marketing in recent years, with the ASA interpreting both payment (economic consideration) and editorial control expansively in adjudications, requiring commercial relationships to be disclosed upfront, usually via #ad (Antoniou 2021). Yet, this also highlights continuing anomalies and differential treatment between news publishing and social media in the UK. A teenage creator on TikTok, working without professional or legal support, faces a greater obligation to reveal “incentivised content” than the professional publishing sector.

Industry perspectives

The legal framework and enforcement generally exercises the greatest influence on firms’ behaviour. Beneath this are self-regulatory organisations (SROs), such as the ASA, which does not issue fines but defends a systems based on adverse publicity. Beyond this is a wider range of industry self-regulation, from the ICC code to codes and rules of professional associations, to rules drawn up at the level of individual organisations. 

The dominant position expressed by industry associations is one that upholds principles of identification. This is part of broader support for the legal/self-regulatory framework demonstrating that the industries are compliant and responsible. For instance the European Advertising Standards Alliance, made up on Advertising self-regulators and industry groups, affirms “A clear distinction between marketing communications and editorial content on social media is essential” (EASA 2015: 11). Identification is also upheld as beneficial for all parties: brands promote themselves clearly and proudly, media publishers and content co-producers are trusted, and consumers engage with valued content. The paradoxes of this chapter are “resolved”. New forms of advertising should meet suitable standards of identification, albeit in ways that are flexible and do not prevent market growth. This industry normative framework can then deal with non-compliance as the occasional errors made by established actors, or the presence of new actors in a rapidly expanding digital media-marketing ecology who, intentionally or inadvertently fail to comply. There is much merit, and sincerity in this position. There are a range of criminal or otherwise rogue practices that are condemned by the legitimate industry. Rogue practices threaten to undermine consumer trust, undermine the business operations and reputation of responsible actors and practices and threaten the self-regulatory system itself. The common interests of legitimate industry actors, consumer and civic groups, and other stakeholders, are strong and can be combined to improve governance and expose and challenge rogue actors.

However, there are anomalies and problems too that counter if not undermine this governing position. First, there are the problems of compliance, with non-labelling widespread and pervasive. Second, this account downplays the role of “legitimate” marketers and professional agencies in these practices.  While some breaches of identification of advertising are for scams and business practices that break multiple laws, there is also non-identification for legitimate brands. The responsible self-regulation narrative advances a welfare-enhancing industry using contracts to specify and ensure compliance, the monitoring and research record indicates otherwise. There are evident problems of compliance that cannot be neatly confined to a quarantined sector of rogue actors but extends at least some way into the legitimate industry sphere in ways that undermine that division.

So, there are sincere efforts to uphold identification and these must be supported and strengthened, yet they fit within the paradoxes outlined at the opening and do not resolve them. The author has contributed to best practice measures (BCMA 2021) and fully supports their value, but such industry codes, for instance AIMCO (2021; Williamson 2021) generally lack enforcement powers, a third factor undermining the overall defence of self-regulation.

Market, civil society and social forces

A full explanation will need to assess wider influences on governance and the societal counter-forces to those from the industries driving media and marketing integration. The third key source of governance is markets. The power of consumers in markets is evident in the use of ad-blocking tools, with 36 percent of users in the UK and an estimated 26 percent of users in the United States in 2020 using app and browser ad-blocking tools (Statista 2020a, 2020b). The final source of governance agency is civil society, including health and children’s non-governmental organizations (NGOs), trades unions, and communications reform groups. To date, there has been limited campaigning against branded content and native advertising, yet a combination of initiatives on quality standards, consumer protection, and policy advocacy by civil society groups challenges industry practices and governance arrangements. There are also signs of growing criticism of influencer marketing, with a commercial survey of European audiences finding that more than half (55 percent) felt that influencer sponsored content “takes advantage of impressionable audiences by being too materialistic … and misrepresenting real life,” with 49 percent advocating stricter content rules (Bazaarvoice 2018). A report for the European Parliament on influencer marketing in the Single Market found that “[l]ack of transparency and unclear disclosure are the most common consumer complaints together with lack of separation between advertising and editorial content” (Michaelsen et al. 2022:53).

Conclusion 

The governance of “integrated” marketing communications is multidimensional and multilevel, but is ordered by the relationships between leading capitalist enterprises and state power. Capitalist states are oriented to support arrangements that favour wealth creation and market expansion for owners of capital and serve nationally inscribed interests within an overarching globally integrated capitalist system. States are not neutral terrain for competing interests, but have structurally-inscribed strategic priorities, “selectivities”, towards favouring some interests, forces and initiatives over others (Jessop 2007). Countervailing forces exist at all levels and shape outcomes but are weaker, and can usually influence policy action only within the boundaries of state, or supranational, selectivities, unless the balance of forces shifts to challenge these and provide access to state power for excluded interests. The interaction between the interests and capabilities of political authorities and capitalist enterprises opens up space whereby underlying capitalist dynamics of commerce, commodification and commercial communications are subject to regulatory action. Social action can influence this regulatory space but also change the outcomes across all domains of governance. 

The different temporalities of market innovation and governance arrangements, combined with the institutional inertia of existing legal-regulatory arrangements, meant that new practices bypassed existing rules. Since then, industry actors and those involved in formal governance interact and adapt as the affordances and market dynamics of digital communication propel the rapid proliferation and mutation of marketing communication forms. There has been a more active phase of regulatory/SRO action in the US, European and other countries since 2015 that has reaffirmed and updated identification requirements. Labelling has been subject to enforcement action, guidance and monitoring, yet non-compliance remains high and the degree to which actual user identification is achieved across ever-evolving advertising formats remain matters of ongoing research that, in general, points to poor levels of recognition (Hardy 2022: 208-214)

Integrated advertising forms have been incorporated into “legitimate” advertising. That legitimacy is based on identification, which is simultaneously upheld and undermined. Within industry discourses that anomaly is addressed by supporting action against rogue actors, upholding disclosure standards, while defending the achievements and benefits of self-regulation. For some critics, identification is undermined by practices of disguised advertising that are industry-wide and normalised, and by extensive non-compliance that undermines claims for effective self-regulation. Assessing the merits of those rival perspectives requires granular analysis conducted in specific contexts. 

This chapter has sought to map key areas that need to be examined to explain the paradoxes of identification. Further research is needed to examine the processes of influencing governance across formal and informal “rule-making” and the close interactions between industry, regulators and policymakers.  One further general conclusion may also be advanced. Governance arrangements require a profound overhaul to address the rise of marketing practices that blur, if not erase, identification, and in order to strengthen democratic participation and oversight. This requires processes that help societies answer questions about the processes, purposes, legitimation, consequences, enforcement and effectiveness of rules, and more fundamental questions that include: In which communication spaces, and under what conditions, is it suitable for marketing communications to occur? What are the grounds for restricting or removing marketing communications from a communications space? How should this be decided, and by whom? Is the integration of advertising compatible with the identification of advertising. Do we need new “rules” on the separation of advertising and non-advertising content suitable for 21st century communications?
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